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For	several	years	thereafter,	the	Service	
seemed	to	be	winning.	there	were	several	









































































Karen	C.	Burke,	Castle Harbour: Economic 






































courts.	E.g., Compaq Computer Corp.  
v. Commissioner,	277	F.3d	778	(5th	Cir.	
























































Castle Harbour III	and	Con Ed	are	not	
revolutionary	cases,	and	only	time	will		
tell	whether	they	survive	appeal.	
Nonetheless,	the	cases	remind	us	of	the	
occasional	theme	of	connection	of	the	
shelter	with	ongoing	business.	Most	
importantly	perhaps,	the	cases	remind	us	
that	the	bell	has	not	yet	tolled	the	end	of	
the	final	round	of	the	tax	shelter	fight.		
If	some	had	thought	that	shelters	were	
down	for	the	count,	the	recent	cases		
show	that	at	least	some	shelters	have	
risen	from	the	canvas.	n
Conceptually,	though	not	yet	empirically,	the	“connected	to	
ongoing	business”	theme	might	appear	to	link	more	naturally	
to	one	of	the	multiple	versions	of	the	economic	substance	
doctrine	employed	by	the	courts.
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